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DON’T  HANDCUFF  BOSTON’S  POLICE  COMMISSIONER 

November  26,  1997,  Governor  Cellucci  vetoed  a bill  (Senate  1894)  approved  by  both  the  House  and  Senate  that  would 
restrict  the  managerial  rights  of  the  Boston  Police  Commissioner.  The  Governor’s  veto  should  be  sustained  and  not 
overturned  by  the  Legislature.  S1894  was  introduced  in  the  Senate  at  the  request  of  the  Boston  Police  Patrolmen’s 
Association  (BPPA),  one  of  four  Boston  police  unions.  Since  1906  the  Legislature  and  courts  have  recognized  that  in  Boston 
the  demands  of  public  safety  and  the  need  for  a disciplined  police  force  underscore  the  importance  of  the  Commissioner 
exercising  core  managerial  control  over  matters  such  as  staffing,  assignments  and  duties.  The  Colonel  of  the  Massachusetts 
State  Police  is  vested  with  comparable  authority.  The  Commissioner’s  managerial  rights  are  limited,  but  certain  decisions  by 
the  Commissioner  have  been  upheld  as  falling  within  a “zone  of  managerial  authority”  that  cannot  be  restricted  by  collective 
bargaining  contracts.  Limiting  this  authority  will  restrict  the  Commissioner  from  making  timely  managerial  and  operational 
decisions  for  the  Department.  Of  real  concern  is  that  enactment  of  SI 894  would  enable  an  arbitrator,  as  a third  party,  to  enter 
into  restricted  management  areas  and  render  public  safety  decisions  affecting  the  operations  and  management  of  the  Police 
Department.  Further  complicating  this  issue  is  the  fact  that  the  City  of  Boston  and  the  BPPA  are  in  the  midst  of  negotiating  a 
new  contract.  For  the  legislators,  SI 894  has  been  framed  as  an  important  labor  vote,  but  it  really  is  an  important  public  safety 
vote  for  Boston. 


SI 894  as  written  applies  to  all  police  commissioners  which  would  include  Boston,  Cambridge,  Malden  and  Springfield. 
However,  the  bill  is  intended  to  affect  only  Boston,  which  conflicts  with  the  principle  of  home  rule.  The  Boston  Police 
Department  and  its  Commissioner  have  received  national  recognition  for  creative  and  effective  policing.  The  inherent 
management  authority  of  the  Police  Commissioner  is  an  important  part  of  that  success  and  should  not  be  diminished  by 
approval  of  SI 894.  At  the  same  time,  the  Commissioner’s  power  should  be  exercised  judiciously  and  limited  to  matters  of 
core  managerial  rights  and  not  issues  involving  wages  and  benefits.  The  1906  law  has  worked  well  over  the  years  to  help 
ensure  a more  efficient  delivery  of  police  services  in  Boston.  SI  894  should  not  be  enacted. 


What  is  the  purpose  of  SI 894? 

The  purpose  of  SI 894  from  the  start  was  to  diminish  the 
managerial  rights  of  the  Boston  Police  Commissioner.  The 
Commonwealth’s  collective  bargaining  statute  for  public  employees 
(Chapter  150E)  provides  that  if  a collective  bargaining  agreement 
contains  a conflict  between  matters  which  are  properly  within  the 
scope  of  negotiations  and  the  regulations  of  a police  chief,  the  terms 
of  the  collective  bargaining  agreement  shall  prevail.  Police 
commissioners,  as  a class,  do  not  have  special  regulatory  authority 
but  a special  act  (Chapter  322  of  the  Acts  of  1962)  vests  the  Boston 
Police  Commissioner  with  managerial  rights  to  control  the 
government,  administration,  disposition  and  discipline  of  the  Police 
Department  and  the  police  force.  The  1962  statute  also  authorizes 
the  Commissioner  to  make  rules  and  regulations  needed  for  the 
efficiency  of  police  services.  This  law  is  based  on  a 1906  act  which 
provided  the  Boston  Police  Commissioner  with  similar  authority. 
Because  Chapter  322  is  not  included  in  the  regulations  listed  in 
Chapter  150E  that  must  conform  to  collective  bargaining 
agreements,  the  courts  generally  have  held  that  the  authority  vested 
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chapter  291  of  the  Acts  of  1906  authorized  the 
Governor  to  appoint  the  Boston  Police  Commissioner 
and  empowered  the  Commissioner  to  “organize  the 
police  of  Boston  and  to  make  all  needful  rules  and 
regulations  for  its  efficiency.” 

Chapter  322  of  the  Acts  of  1962  authorized  the  Mayor 
to  appoint  the  Commissioner  and  enhanced  his  authority 
over  the  operations  and  management  of  the  police  force. 

Chapter  ISOE,  Section  7(d)  of  the  General  Laws 
requires  that  if  a collective  bargaining  agreement 
contains  a conflict  between  matters  which  are  properly 
within  the  scope  of  negotiations  and  the  regulations  of  a 
police  chief,  the  terms  of  the  collective  bargaining 
agreement  shall  prevail.  Boston  Police  Commissioner’s 
authority  is  excluded  from  the  list  of  regulations  in 
\Chapter  150E. 
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with  the  Commissioner  is  broad  and  independent  of  the  collective  bargaining  process  with  respect  to  core  managerial  rights. 
For  that  reason,  the  change  proposed  in  SI 894  adds  “regulations  of  a police  commissioner  or  other  head  of  a police  or  public 
safety  department  of  a municipality”  to  the  list  that  must  conform  to  negotiated  contracts,  thereby  restricting  the 
Commissioner’s  operational  control  and  flexibility  in  managing  public  safety  services. 

The  Impact  of  SI  894 

SI 894  would  restrict  the  Commissioner’s  authority  to  organize  and 
manage  the  police  force  and  to  act  promptly  and  decisively  on  matters  of 
police  management  such  as  staffing  and  assignments.  Under  Chapter 
322,  the  Commissioner  has  greater  authority  to  determine  staffing  and 
supervision  levels,  duties,  assignments  - including  the  utilization  of 
specialized  units  - on  a timely  basis  and  to  exercise  discretion  with 
respect  to  assignments  based  on  performance  or  other  circumstances. 

The  Commissioner  is  obligated  to  negotiate  the  impact  of  the  change 
with  any  of  the  four  unions  whose  members  are  affected  but  that  requires 
discussion  and  opportunity  for  input  not  concessions,  financial  or 
otherwise.  With  SI 894,  the  Commissioner’s  flexibility  would  be  limited, 
especially  regarding  assignments  based  on  fierformance  and  more 
initiatives  involving  deployment  of  officers  would  be  restricted  by  the 
requirement  to  bargain  the  proposed  action  which  could  take  years  before 
a final  resolution  of  issues  is  reached  if  the  parties  cannot  come  to 
agreement.  A prompt  and  decisive  response  to  public  safety  needs  would  be  harder  to  achieve.  The  current  contract 
negotiations  have  been  ongoing  for  well  over  one  year.  The  prior  agreement  took  over  four  years  to  be  resolved. 

The  Making  Of  S1894 

S1894  was  introduced  initially  into  the  Senate  in  April  1997,  as  S1324  and  described  as  an  “act  relative  to  the  statutory  rights 
of  the  Boston  Police  Commissioner.”  In  fact,  it  was  the  Legislative  Agent  of  the  BPPA  who  requested  this  bill  be  introduced 
in  the  Senate.  This  bill  proposed  to  amend  Chapter  322  by  amending  the  section  authorizing  the  Commissioner  to  establish 
rules  and  regulations  for  the  Department  by  requiring  that  these  regulations  be  consistent  with  affected  collective  bargaining 
agreements.  The  Legislature’s  Public  Service  Committee  suggested  that  since  this  bill  clearly  affected  just  Boston,  it  was 
more  appropriate  that  it  be  presented  as  a home  rule  petition. 

Because  a home  rule  p>etition  must  be  initiated  by  the  City  and  approved  by  the  Mayor  and  Council  and  knowing  the  Mayor 
would  not  approve  this  bill,  the  BPPA  and  its  legislative  supporters  took  a different  approach.  In  July  1997,  the  Public 
Service  Committee  reported  out  a new  bill,  SI 894.  Instead  of  directly  amending  Chapter  322,  this  bill  amended  Chapter 
150E  by  including  regulations  made  by  police  commissioners  or  other  heads  of  public  safety  departments  among  those  that 
cannot  conflict  with  collective  bargaining  agreements  as  previously  described.  Even  with  this  change,  it  was  not  until  Third 
Reading  in  the  Senate  that  the  description  of  the  bill  was  changed  from  an  act  “relative  to  the  statutory  rights  of  the  Boston 
Police  Commissioner”  to  an  act  “relative  to  regulations  of  certain  heads  of  police  departments.” 

By  applying  this  revised  bill  to  other  public  safety  heads,  the  Colonel  of  the  Massachusetts  State  Police  was  affected.  The 
Colonel  is  vested  with  managerial  rights  comparable  to  the  Boston  Police  Commissioner.  However,  when  the  Colonel 
expressed  “grave  concerns  over  the  implications  to  the  Massachusetts  State  Police  if  SI 894  is  enacted,”  the  Senate,  in  Third 
Reading,  quickly  amended  the  bill  to  restrict  the  bill’s  application  to  the  public  safety  head  “of  a municipality,”  thereby 
excluding  the  Colonel  from  its  impact. 

The  BPPA,  with  support  of  organized  labor,  succeeded  in  framing  SI 894 
as  an  important  labor  vote.  It  is  not  a money  issue  for  the  BPPA.  The 
average  comp)ensation  for  a Boston  police  officer  this  year  is  $63,000.  On 
November  19,  1997,  the  Senate  approved  SI 894  by  a voice  vote  and  the 
House  approved  it  by  a roll  call  vote  of  137-11.  Of  Boston’s  seventeen 
(17)  representatives  in  the  House,  only  nine  voted  against  this  bill.  Six 
representatives  supported  it,  one  voted  present  and  the  Speaker  did  not 
vote.  After  intensive  lobbying  on  both  sides.  Governor  Cellucci  vetoed 
SI 894  on  November  26,  1997.  In  his  veto  message,  he  stated  that  he  felt  the  bill  “would  have  a negative  impact  on  public 


It  is  not  a money  issue  for  the 
BPPA.  The  average 
compensation  for  a Boston 
police  officer  this  year  is 
$63,000. 


SI 894  would  restrict  the 
Commissioner’s  authority 
to  organize  and  manage  the 
police  force  and  to  act 
promptly  and  decisively  on 
matters  of  police 
management  such  as 
staffing  and  assignments. 


safety... by  restricting  the  management  authority  of  a f>olice  commissioner.”  The  Governor’s  veto  of  this  bill  will  be  carried 
over  to  January  and  the  Legislature  will  have  the  opportunity  to  override  the  Governor  if  both  houses  choose  to  do  so. 

Special  Authority  Since  1906 

Legislative  action  and  subsequent  court  decisions  have  recognized  that  in 
Boston  the  demands  of  public  safety  and  the  need  for  a disciplined  police 
force  underscore  the  importance  of  management  control  over  matters  such 
as  staffing  levels,  assignments,  uniforms,  weapons  and  definition  of  duties. 

In  both  1906  and  1962,  the  Legislature  recognized  the  importance  of 
distinguishing  Boston  from  other  police  departments  by  providing  the 
Boston  Police  Commissioner  with  sole  authority  over  the  governance  of 
the  Police  Department.  The  Legislature  specifically  excluded  the 
Commissioner’s  management  rights  statute  when  listing  statutes  that  are 
made  subject  to  collective  bargaining  contracts.  The  distinction 
recognizes  that  the  Boston  Police  Department  is  not  like  other  police 
departments  and  should  be  treated  differently.  The  Police  Department  in 
fiscal  1998  operates  with  a budget  of  $176.5  million  and  a staff  of 
approximately  2,100  sworn  officers.  Only  the  State  Police  with  a fiscal 
1998  budget  of  $162.6  million  and  approximately  2,200  officers  can  be 
considered  comparable.  As  already  noted,  the  State  Police  Colonel  is  vested  with  comparable  managerial  rights  as  provided 
to  the  Boston  Police  Commissioner. 

The  courts  generally  have  held  that  the  power  and  authority  vested  with  the  Commissioner  are  broad  and  independent  of  the 
collective  bargaining  process  with  respect  to  core  managerial  rights.  The  courts  have  reasoned  that  certain  decisions  by  the 
Boston  Police  Commissioner  fall  within  “the  zone  of  managerial  authority”  and  therefore,  cannot  be  delegated.  That  means 
that  where  subjects  within  that  management  zone  are  included  in  a collective  bargaining  agreement,  those  provisions  of  the 
collective  bargaining  agreement  are  not  enforceable. 

That  distinction  holds  true  to  the  greater  scope  of  authority  conferred  upon  the  Boston  Police  Commissioner  over  other 
municipal  police  chiefs.  In  Boston,  the  Police  Commissioner  is  vested  with  sole  authority  and  control  over  the  governance  of 
the  Police  Department.  The  Mayor,  on  the  other  hand  as  chief  executive  officer,  is  responsible  for  fulfilling  the  City’s 
collective  bargaining  obligations.  In  towns  with  strong  chiefs,  the  chief  e.xecutive  officer  is  the  board  of  selectmen  which  is 
vested  with  final  authority  over  the  police  department  and  is  responsible  for  collective  bargaining.  In  other  cities,  generally 
the  mayor  or  city  council  are  responsible  for  both  police  operations  and  collective  bargaining. 

How  Commissioner's  Managerial  Rights  Have  Been  Utilized 

The  decisions  made  by  the  Boston  Police  Commissioner  that  fall  within  “the  zone  of  managerial  authority”  and  therefore 
cannot  be  delegated,  generally  deal  with  issues  of  staffing,  assignments  and  duties.  This  authority  has  been  upheld  by  the 
courts  of  the  Commonwealth.  Based  on  appeals  of  grievance  arbitration  cases,  the  Commissioner’s  authority  extends  to  the 
following: 

• right  to  decide  number  of  patrolmen  assigned  to  marked  vehicles  (one-officer  patrol  cars) 

• right  to  temporarily  promote  a particular  lieutenant  to  rank  of  captain  based  on  experience  in  particular  field 

• right  to  regulate  the  issuance  of  firearms  to  officers 

• right  to  permit  civilians  to  ride  in  patrol  cars  when  authorized  by  the  Commissioner 

• right  to  assign  a specific  officer  to  a specific  position  or  to  perform  a specific  duty/detail 

• right  to  assign  superior  officers  to  strike  details  irrespective  of  the  number  of  patrol  officers  also  assigned 

The  authority  of  the  Police  Commissioner  listed  above  is  based  on  appeals  of  arbitration  decisions  overturned  by  courts.  The 
courts  ruled  that  the  arbitrators  had  exceeded  their  authority  in  deciding  on  issues  that  fell  within  the  “zone  of  managerial 
authority”  and  therefore,  the  arbitrators’  decisions  were  unenforceable.  In  many  of  these  cases  the  courts  decision  was  based, 
in  part,  on  the  fact  that  the  Commissioner’s  statute  (Chapter  322)  was  not  expressly  included  in  the  list  of  regulations  that 
may  be  superseded  by  the  conflicting  terms  of  a collective  bargaining  agreement.  That  is  the  main  reason  the  BPPA  has 
sought  to  include  Chapter  322  in  the  list  through  SI 894.  Defining  the  Commissioner’s  authority  continues.  Six  other 
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arbitration  cases  involving  staffing  assignments  being  appealed  by  the  Commissioner  are  awaiting  decision  by  the  Superior 
Court. 

Third  Party  Players  In  Police  Decisions 

Proponents  of  SI 894  have  suggested  that  enactment  will  only  require  the 
City  to  abide  by  what  it  had  agreed  upon  in  a negotiated  contract.  The 
reality  is  that  the  situation  is  not  that  simple  and  that,  in  fact,  arbitrators 
could  be  allowed  to  play  a larger  role  in  decisions  regarding 
management  and  administrative  issues  that  should  fall  under  the 
authority  of  only  the  Police  Commissioner.  State  laws  regarding  dispute 
resolution  for  public  safety  departments,  limit  the  scope  of  arbitration  in 
police  matters  to  “wages,  hours  and  conditions  of  employment.” 

Considered  matters  of  inherent  managerial  policy  are  “the  right  to 
appoint,  promote,  assign  and  transfer  employees.”  However,  when  an 
action  by  the  Commissioner  is  grieved  by  one  of  the  four  police  unions  in 
Boston  and  submitted  to  arbitration,  arbitrators  have  in  the  past 
occasionally  entered  into  these  inherent  management  areas  in  rendering  decisions  that  change  the  interpretation  of  the 
contract  provisions.  Listed  above  are  examples  of  cases  where  arbitrators  exceeded  their  authority  and  the  awards  ware 
vacated  by  the  courts.  Enactment  of  SI 894  would  strengthen  an  arbitrator’s  ability,  as  a third  party,  to  render  public  safety 
decisions  affecting  the  operations  of  the  Police  Department. 

Unintended  Consequence  of  Bill 

The  1962  statute,  which  shifted  the  appointment  of  the  Boston  Police  Commissioner  from  the  Governor  to  the  Mayor, 
provided  the  Commissioner  with  a degree  of  independence  from  the  politics  of  the  Mayor’s  Office.  The  Commissioner  is 
appointed  to  a five-year  term  which  ensures  that  it  will  not  coincide  with  the  Mayor’s  four-year  term.  The  management 
rights  section  in  the  act  allows  the  Commissioner  to  disagree  with  collective  bargaining  agreements  negotiated  by  the  Mayor 
that  may  affect  the  efficiency  of  the  administration  and  management  of  the  Department.  Approval  of  SI 894  could  create  the 
possibility  of  a greater  politicization  of  the  Boston  Police  Department.  The  Mayor,  not  the  Commissioner,  has  the  official 
responsibility  for  negotiating  collective  bargaining  agreements  with  the  police  unions.  In  the  Menino  Administration,  the 
Police  Commissioner  plays  a key  role  in  contract  negotiations.  However,  in  another  administration,  the  Mayor  could  agree  to 
contract  terms  that  weaken  the  Department’s  ability  to  organize  or  administer  police  operations.  The  Commissioner,  based 
on  the  existing  management  rights  authority,  could  limit  the  weakening  of  police  management  authority. 

Bill  Is  Aimed  At  Only  Boston 

SI 894  as  written  applies  to  all  police  commissioners  which  would  include  Boston,  Cambridge,  Malden  and  Springfield. 
However,  the  bill  it  is  intended  to  affect  only  Boston.  That  point  is  certain  from  scrutiny  of  the  legislative  process  as 
described  above.  Only  the  Boston  Police  Commissioner  exercises  managerial  authority  whereby  certain  decisions  are  upheld 
even  if  they  conflict  with  collective  bargaining  provisions.  The  Legislature  is  prohibited  from  creating  a general  law  that 
applies  to  only  one  municipality.  Whether  SI 894  meets  this  legal  test  is  unclear  but  what  is  clear  is  the  legislative 
maneuverings  that  have  been  employed  to  circumvent  the  principle  of  home  rule  with  this  bill. 

Conclusion  And  Recommendations 

The  Bureau  opposes  SI 894  because  of  its  intention  to  restrict  the  managerial  authority  of  the  Boston  Police  Commissioner. 
In  the  interest  of  the  City’s  public  safety,  it  is  essential  that  the  Police  Department  operates  efficiently,  decisively  and 
promptly  and,  in  our  opinion,  that  requires  the  Police  Commissioner  to  have  inherent  management  and  administrative  powers 
that  cannot  be  diminished  by  collective  bargaining  agreements.  At  the  same  time,  the  Commissioner’s  power  should  be 
exercised  judiciously  and  limited  to  matters  of  inherent  managerial  rights  and  not  issues  involving  wages  and  benefits. 

The  Boston  Police  Department  and  its  Commissioner  have  received  national  recognition  for  creative  and  effective  policing. 
The  inherent  management  authority  of  the  Police  Commissioner  is  an  important  part  of  that  success  and  should  not  be 
diminished  by  approval  of  S1894.  The  Senate  and  House  should  not  override  the  Governor’s  veto  of  this  bill.  The  1906  law 
has  worked  well  over  the  years  to  help  ensure  a more  efficient  delivery  of  police  services  in  Boston.  SI 894  should  not  be 
enacted. 
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